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Conpl ai nant
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CPI Nl ON AND ORDER

The respondent, pro se, has appealed fromthe oral initial
deci sion Adm nistrative Law Judge Wlliam R Millins rendered in
this proceeding at the conclusion of an evidentiary hearing held
on July 7, 1999.' By that decision the |aw judge affirned the
energency revocation of respondent’s first-class nedical

certificate on the ground that he does not neet the nedi cal

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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standards set forth in paragraphs (a)(2), (a)(3), and (b) of
sections 67.109, 67.209, and 67.309 of the Federal Aviation
Regul ati ons (FAR), 14 CFR Part 67.2 For the reasons discussed
below, we will deny the appeal and affirmthe initial decision
and order of revocation.?

The Adm nistrator’s June 2, 1999 Energency O der of
Revocation al |l eged, anong other things, the follow ng facts and
ci rcunst ances concerni ng the respondent:

2. On or about April 29, 1998, you had a seizure. You were

transported to Bayl or Medi cal Center—& apevi ne emnergency

room via anbul ance and admtted. Wile hospitalized, you
recei ved the diagnosis of a seizure.

’Par agr aphs (a)(2), (a)(3), and (b) of FAR sections 67.109,
67.209, and 67.309 all provide as foll ows:

8 67.[109, 209, and 309] Neurol ogic.

Neur ol ogi cal standards for a [first-, second-, or third-
class] airman nedical certificate are:

(a) No established nedical history or clinical diagnosis
of any of the follow ng:

* * * * *

(2) A disturbance of consciousness w thout satisfactory
medi cal expl anation of the cause; or

(3) Atransient |oss of control of nervous system
function(s) w thout satisfactory nedi cal explanation of the
cause.

(b) No other seizure disorder, disturbance of
consci ousness, or neurologic condition that the Federal Air
Sur geon, based on the case history and appropri ate,
qualified nmedical judgnent relating to the condition
i nvol ved, finds—

(1) Makes the person unable to safely performthe duties
or exercise the privileges of the airman certificate applied
for or held; or

(2) May reasonably be expected, for the maxi mum duration
of the airman nedical certificate applied for or held, to
make the person unable to performthose duties or exercise
t hose privil eges.

3The Administrator, by counsel, has filed a reply opposing
t he appeal .
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3. You have an established nedical history or clinical
di agnosi s of a seizure disorder of unknown origin.

4. You have an established nedical history or clinical

di agnosi s of a disturbance of consci ousness w t hout

satisfactory nedi cal expl anati on.

5. You have an established nedical history or clinical

di agnosis of a transient |oss of control of nervous system

function(s) w thout satisfactory nedi cal explanation of the

cause.
Wi | e respondent does not on appeal deny that he suffered a
seizure as alleged by the Adm nistrator, he does dispute the
al l egation that the cause of the seizure is unknown or
unexpl ained. In this connection, respondent contends here, as he
did before the |l aw judge, that the seizure nust have been brought
on by an antibiotic he was taking at the tine for a sinus
i nfection. Respondent did not, however, introduce any nedi cal
evi dence either to support his position or to refute the abundant
medi cal evidence the Adm nistrator advanced to contradict it.

The Adm nistrator’s nedi cal evidence included the testinony
of a physician, John D. Hastings, who is nedical board-certified
i n neurol ogy and aerospace nedicine. Based on his review of
respondent’s medi cal history, including the records related to
his hospitalization for the seizure, it was his opinion that no
adequat e nedi cal reason for the occurrence had been identified.
In this connection, he explained at length and in depth the basis
for his judgnent, forned after extensive research and

consul tation wth a neuropharmacol ogi st and an epil ept ol ogi st,

that the seizure could not be attributed to respondent’s use of
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Augnentin,* a prescription drug that some of the health

pr of essi onal s who had treated respondent specul ated nay have

i nduced the convul sive episode.®> G ven the unrebutted status of
this cogent and persuasive showi ng, the | aw judge nust be found
to have properly determ ned that the Adm ni strator had nmet her
evidentiary burden in this proceedi ng.

We intend by our decision no disparagenent of the | ogic of
respondent’s lay opinion that his use of Augnentin should be
deened a satisfactory explanation for the seizure, given his
heal thy and seizure-free life before and in the year after this
incident. However, it is not enough to show that the taking of
Augmentin and the seizure were coincidental.® As the

Adm ni strator’s expert expl ained, such an associ ation, or

‘Among ot her things, Dr. Hastings explained that neither
conponent of Augnentin, anmoxicillin or clavulanate, is absorbed
well into central nervous systemtissues or fluids, a
circunstance that renders its l|ikelihood of causing a seizure
“extrenely low (Tr. at 60).

*These specul ati ons appear to have reflected little nore
than the doctors’ inability to identify, through the post-seizure
tests that were perfornmed on respondent, any other explanation
for the incident. No one who treated respondent concl uded that
Augnentin had caused his seizure. Conpare Petition of Hudson,
NTSB Order EA-4761 (1999), in which the actual diagnosis of a
treating neurol ogi st of “syntomatic seizure secondary to [sulfa-
type drug] Septra” was found to be an insufficient explanation
for the seizure the petitioner experienced.

®The Physici ans’ Desk Reference entry on possible adverse
reactions to Augnentin indicates that “[a]gitation, anxiety,
behavi oral changes, confusion, convul sions, dizziness, insomi a,
and reversi bl e hyperactivity have been reported rarely.” Dr.
Hastings did not interpret this entry as supportive of
respondent’s position, and his conprehensive research into the
rel evant nedical literature turned up no evidence that Augnentin
can cause seizures. He noted, in this regard, that in his own
practice as a neurol ogi st he has no reservations “what soever”
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si mul t aneous occurrence, does not nean that the drug caused the
seizure. In the absence of nedical evidence denonstrating that
respondent’s cold nedication or sone other identifiable factor
did precipitate the event, no basis exists for overturning the
Federal Air Surgeon’s judgnent that the respondent will pose an
unacceptably high risk of recurrent convul sive activity until he
has been seizure-free for four years.

ACCORDI NGY, IT I S ORDERED THAT:

1. The respondent’s appeal is denied; and

2. The initial decision and the energency order of
revocation are affirned.
HALL, Chairman, FRANCI S, Vice Chai rman, HAMMVERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

(..continued)
about prescribing Augnentin for his seizure patients. Tr. at 56.



